restriction on power -contrary to the plain intent indicated by its placement among the powers of Congress in Article I, Section 8. 7 As lawyerly as John Marshall's opinion in McCulloch is, the gist of The Origins of the Necessary and Proper Clause ("Origins") -an impressive book recently published by Professors Gary Lawson, Geoffrey P. Miller, Robert G. Natelson, and Guy I. Seidman -is that it is not lawyerly enough. 8 Why? Through research conducted independently of one another, the book's four authors arrived at three sources of technical meaning that, they argue, interpreters have largely overlooked. 9 Professor Natelson argues that the clause implicitly incorporates principles of agency law that include general requirements of reasonableness, as well as rather more detailed fiduciary obligations of impartiality, good faith, and due care. 10 Professors Lawson and Seidman argue that the language of the clause nicely captures similar but not identical requirements of "reasonableness" derived from traditions of English administrative law. 11 Finally, though more tentative in his conclusions, Professor Miller reads the clause in light of analogous language found in eighteenth-century corporate charters, concluding that accompanying corporate practice suggests, inter alia, both the need for a "reasonably close connection" between means and ends and a scruple against discriminatory laws. 12 The authors of this important book largely take care to avoid definitive conclusions about what use modern interpreters should make of their findings. 13 The four authors view their job as being to recover lost understandings, and they leave it to others to figure out exactly what to do with them in contemporary constitutional law. 14 This Essay offers tentative thoughts on how a modern interpreter might make use of those lost understandings. Like the four authors, I do not attempt here to provide a conclusive reading of the Necessary and Proper Clause. Rather, I wish to use 7 See id. at 419-20 ("1st. The clause is placed among the powers of Congress, not among the limitations on those powers. 2d. Its terms purport to enlarge, not to diminish the powers vested in the government. It purports to be an additional power, not a restriction on those already granted."). 8 See generally GARY LAWSON, GEOFFREY P. MILLER, ROBERT G. NATELSON & GUY I. SEIDMAN, THE ORIGINS OF THE NECESSARY AND PROPER CLAUSE (2010) . 9 In recent years, a great many others have written about the original meaning of the clause as well. 10 LAWSON ET AL. supra note 8, at 119. 11 Id. at 141-43. 12 Id. at 175. 13 Id. at 8. 14 Id. at 8-9.
their important studies to examine the broader question of how one makes sense of the nitty-gritty details of the private or public law backgrounds of important constitutional clauses. For example, if Professor Natelson is correct in asserting that the Necessary and Proper Clause picks up on incidental powers clauses in trust law, should we read the detailed principles of fiduciary duty into that constitutional clause? For me, several considerations frame this inquiry.
First, that question should not depend on whether the authors of Origins can show that a constitutionally sufficient proportion of constitutionmakers subjectively understood the language in the precise and intricate detail of eighteenth-century trust, administrative, or corporate law.
Because constitutional lawmaking was spread over so many distinct multimember institutions, one could never make that sort of showing. 15 So if we assume that lawmakers choose their words on the sensible assumption that interpreters will decode them according to established conventions prevailing at the time, it makes sense to read technical terms technically, whether or not ratifiers subjectively knew the full contents of a "term of art." Second, this context presents an issue slightly different from the term-of-art question. In particular, it invites consideration of what interpreters should do when lawmakers borrow a legal construct from another context. Though Professor Natelson comes closest, 16 none of the four authors asserts that either "necessary," "proper," or "necessary and proper" was a term of art with an established meaning familiar to anyone schooled in the fine points of eighteenth century legalese. 17 Rather, these words reflected a legal constructthe incidental powers clause 18 -that was used, we are told, in various private law contexts. To borrow a word or phrase with established meaning should carry with it that meaning. Yet there is no reason to think that borrowing a construct from a substantive area of law should bring all obligations of that particular area of law to a new and very different one, especially when the same type of clause is common to multiple areas of law. The law of trusts or corporate charters deals with matters very different from those that pertain to a 15 See, e.g., John F. Manning, Deriving Rules of Statutory Interpretation from the Constitution, 101 COLUM. L. REV. 1648, 1666 (2001) (arguing that the vast and decentralized character of the constitutionmaking process makes it difficult, if not impossible, for interpreters to determine how a constitutionally sufficient proportion of the ratifiers actually understood the Constitution's particulars). 16 See infra text accompanying notes 32-33. 17 See John C. Harrison, Enumerated Federal Power and the Necessary and Proper Clause, 78 U. CHI. L. REV. 1101, 1117 (2011) (reviewing LAWSON ET AL., supra note 8) (observing that the authors did not consider "necessary and proper" a term of art). 18 Professor Natelson refers to the relevant constructs as "further-powers clauses." LAWSON ET AL., supra note 8, at 72. Professor Miller refers to them as "scope clauses." Id. at 150. Since both acknowledge that these clauses grant incidental powers within the law of agency, I will refer to them collectively as "incidental powers clauses" in order to simplify the exposition.
constitution designed for a complex nation of millions. 19 Would a reasonable observer really think that borrowing a familiar legal construct used in trust law or corporate law would necessarily carry the substantive trust law or corporate law with it? At most, such an observer might attribute to the Necessary and Proper Clause whatever least common denominator incidental power clauses share across all such contexts.
Third, when authors purport to recover lost understandings, a modern interpreter must consider the implications of the fact that these understandings were putatively lost. This intricate book is a testament to the complexity of the question of what the Necessary and Proper Clause means. Surely one cannot read the book without concluding that reasonable people -including reasonable eighteenth-century Americans -could differ about how to read the phrase "necessary and proper." Madison famously wrote, and the founders apparently widely believed, that the Constitution would come out unfinished and that its meaning would become settled only through the passage of time and the accretion of practical constructions by the branches charged with implementing it. 20 Because Origins presents hard judgment calls about how much, if any, of the highly complex background doctrine one should ascribe to the clause, I think it especially valuable to pay attention to the settled meaning on which our society came to rest. Had early Americans read the Necessary and Proper Clause to impose on Congress the detailed obligations of a trust administrator or a corporate board, that fact itself might have resolving significance. 21 Yet the authors offer very little evidence that early Americans did so. And while it is beyond this Essay's scope to reconstruct the history of the clause's interpretation, it is worth noting that foundational cases such as McCulloch seem to have treated the clause as an incidental powers clause but made no mention of its picking up the detailed substantive constraints of fiduciary law, administrative law, or corporate law. 22 After almost two centuries, the burden of persuasion on those who would displace McCulloch strikes me as quite high.
This Essay proceeds in four parts. First, it briefly reviews the main claims of the book. Second, it explains why we might care about the private law backdrop identified by the authors even if we do not have any proof that it influenced a constitutionally sufficient majority of the ratifiers. differentiates, for interpretative purposes, between adopting a term of art and merely borrowing an off-the-rack legal device from a particular legal context. Fourth, it suggests a way for thinking about the burden of persuasion when legal scholars uncover lost meanings, as our four authors have so ably done here.
I. THE HISTORICAL CLAIMS IN BRIEF
The historical essays that comprise Origins do something altogether too rare in American public law; they attempt to recover the lost meaning of technical language. Professors Natelson and Miller, moreover, join a growing body of scholarship recognizing that at least some of the conceptual apparatus of the Constitution reflects the influence of private law. 23 All of the contributions look deeply at pre-constitutional legal frameworks governing the incidental powers that agents must have in order to carry out the primary grants of power made to them.
The project of Origins has a deeply commonsensical aspect to it. Reading the Constitution, one is struck by how much it is a lawyer's document, 24 packed with legalese. 25 That being the case, the authors start from the astute premise that "[i]t would be truly extraordinary if the Necessary and Proper Clause emerged from a late-eighteenth-century Committee of Detail with no intellectual antecedents." 26 For something so important and so technical sounding, it seems surpassingly unlikely that the founders drew from thin air either the type of clause or the turn of phrase that appears therein. Accordingly, the authors sensibly set about to discover how eighteenth-century lawyers would have understood the technicalities of that clause.
Interestingly, they all find strong evidence, but find it in different places. Professor Natelson traces the clause to eighteenth-century fiduciary law. 
A. Agency Law
Professor Natelson's argument is the most elaborate and makes the most definitive claims about the clause's meaning. He argues that the clause embodies principles of eighteenth century fiduciary law. He begins by noting that "a wide spectrum of actors" -including "administrators of estates, attorneys (both public and private), bailiffs, executors, factors, servants, stewards, and trustees" -functioned under fiduciary obligations. 27 He adds that eighteenth-century trust law included a widely applicable principal-andincidents doctrine, which provided that a principal grant of a power or interest implied certain incidental powers or interests, often of the sort one might think necessary to make the principal grants effective. 28 Although such incidental powers were understood to be implicit, many documents -including "powers of attorney . . . , trust instruments, conveyances, and contracts" -contained express clauses. 29 Their wording varied, but all bore some sort of family resemblance to "necessary and proper" 30 -and sometimes included that very phrase or one of its component parts. 31 Natelson does not claim that the particular phrase "necessary and proper" itself had a distinctive meaning in all of this. "Necessary," he suggests, seems to convey the basic idea of granting incidental powers 32 and may have been a term of art in the law of real estate conveyances. 33 "Proper," for him, does the heavy lifting. Although that term "seems not to have been defined in reported cases," 34 Natelson deduces that, in this motley array of trust instruments, "proper" must have referred to compliance with "then-prevailing fiduciary norms," such as "proceeding in good faith, maintaining undivided loyalty to the principal, accounting to the principal, and proceeding with due care." 35 For several reasons, Natelson believes that the founders would have read the Necessary and Proper Clause in light of these criteria. First, most of the people who drafted and ratified the Constitution were either lawyers or people "who employed fiduciaries -managers, factors, and so forth -in their personal business enterprises." 36 Indeed, the Committee of Detail, which drafted the 27 Id. at 56-57. 28 Id. at 60-67. 29 Id. at 70. 30 Natelson thus elaborates, "Some documents relied only on a single standard, such as 'necessary,' 'needful,' 'proper,' and 'fit.' Others employed 'necessary and proper,' 'necessary or proper,' 'needful and necessary,' 'necessary or useful,' 'necessary and convenient,' 'necessary and expedient' -and so on." Id. at 70. 31 Id. at 70-77. 32 Id. at 76. 33 Id. at 64. 34 Id. at 78. 35 Id. at 78-79. 36 Id. at 56. He adds: Members of the founding generation who were neither lawyers nor businessmen often clause, "was particularly laden with legal talent." 37 Accordingly, he thinks it likely that the committee used those terms to convey a grant of incidental powers, subject to the fiduciary obligations that go with their exercise in the trust context. 38 Second, when the Antifederalists attacked the clause on the ground that it would lead to consolidation, the Federalists replied, in part, through "nontechnical expositions of the incidental powers doctrine, as limited by agents' fiduciary duties." 39 Importantly, he does not suggest that any of the Federalists explicitly invoked the law of trusts or the private law of fiduciary duty to explain the limits implicit in the Necessary and Proper Clause. Rather, he suggests that the kind of limits identified by the Federalists were consistent with the kind of limits that a fiduciary would face under private law. 40 Third, Natelson argues that in the debate over the First Bank of the United States in 1791, parties on both sides framed their arguments in terms of the incidental powers doctrine. 41 From this evidence, Natelson infers that the Necessary and Proper Clause should be construed like an incidental powers clause in a fiduciary instrument. 42 On that view, a power is "necessary" if it is "a customary way of exercising the principal power," if it is "indispensible" to exercising the principal power, or if its absence would "greatly impair" the exercise of the principal power. 43 The term "proper," in turn, imports fiduciary obligationsrequiring that an act of Congress "be within constitutional authority, reasonably impartial, adopted in good faith, and with due care -that is, with some reasonable factual basis." 44 gained personal knowledge of the relevant standards by serving as fiduciaries themselves, particularly in family affairs. . . . There is reason to believe that people had significantly more exposure to . . . fiduciary service [as guardians, executors, administrators, and trustees] than is true today, both because the shorter life expectancy of the time left far more estates to administer per capita and because guardians and executors typically served in teams rather than singly. Id. at 56. 37 Id. at 85. 38 Id. at 93. 39 Id. at 97. 40 For example, Natelson notes that a defender of the Constitution made clear that it would not be "proper" for Congress to create commercial monopolies or inflict unusual punishments. Id. at 109. Granting a monopoly, Natelson then explains, would violate the fiduciary "duty of impartiality" by favoring one group over others. Id. Prescribing an unusual punishment, by the same token, would "breach both the duty of impartiality and the duty of loyalty, for an agent must not oppress his principals." Id. It is worth noting, however, that Professor Natelson, rather than the eighteenth-century Federalist, draws the connection between these limitations and private fiduciary law. 41 Id. at 114-19. 42 See id. at 119. 43 Id. 44 Id.
B. English Administrative Law
Professors Lawson and Seidman pursue a somewhat different approach, rooted in eighteenth-century English administrative law. While acknowledging that English statutes had not used the terms "necessary and proper" or either of its components in a routine or predictable way, 45 they argue that by the late eighteenth century, English administrative law had firmly embraced a doctrine of reasonableness that fits logically with the Necessary and Proper Clause. 46 Under English law, even a broad and facially unfettered delegation of discretionary power from Parliament to some implemental entity was subject to a background, and judicially enforceable, obligation of reasonableness. 47 This principle, they argue, has an elegant conceptual fit with the premise that the U.S. Constitution rests on a delegation of discretionary power from the people of the several states to the federal government. 48 Accordingly, they say, it makes sense to read the delegation effected by the Necessary and Proper Clause in light of the English principles of reasonableness that governed delegations of discretionary power. 49 Again, Lawson and Seidman do not assert that the "necessary and proper" language reflected an established term of art. Indeed, they acknowledge that "the [ . They say that by the mid-seventeenth century, the requirement that "statutory discretion . . . be exercised reasonably applied generally to all delegated power and was not confined to sewer commissioners." Id. at 124. 48 Id. at 135. 49 Lawson and Seidman acknowledge that no similar clause appears in Articles II and III of the Constitution, both of which also reflect delegations of power. Id. at 129-32. They argue, however, that this makes sense because the reasonableness principle applied to such entities under English law, and a reasonable constitutionmaker would therefore assume that it applied of its own force to the executive and judiciary. Id. at 131-33. In contrast, because the King-in-Parliament was not subject to the same constraint under English law, Lawson and Seidman speculate that the founders may have felt it necessary to make the reasonableness requirement express as applied to Congress. Id. at 135. 50 Id. at 137.
the efficaciousness of means to the specified ends, and a respect for background rights. 51 Accordingly, by Lawson and Seidman's lights, the term "'necessary' describes the causal relationship required between the selected means and desired ends." 52 And "'proper' is an excellent way to describe norms of impartiality and regard for rights" and "fiduciary duties more broadly" 53 -a conclusion said to be in harmony with previously discussed private law understandings of incidental power. 54 Building on earlier work by Professor Lawson and Patricia Granger, Lawson and Seidman add that "proper" seemed an appropriate way to express the constraint that the delegate act within the scope of its assigned powers -that is, to respect constitutional rights. 55 
C. Corporate Law
The final contribution to Origins makes the most modest set of claims. Stating that "[t]he Constitution . . .
[was] itself a corporate charter -a document creating a body corporate and defining its powers" 56 -Professor Miller ties the Necessary and Proper Clause to corporate law. In particular, he notes that terms such as "necessary," "proper," and "necessary and proper" appeared in countless corporate charters of the period. 57 His starting premise is that the Constitution is very much like a corporate charter; it "endows [the government] with a name, continuity of existence, succession of leadership, and the power to sue and be sued." 58 The Constitution also specifies the government's purposes and powers and effects delegations of power to agents, subject to limitations. 59 All of these features, Miller writes, were shared with eighteenth-century and early nineteenth-century corporate charters, many of which served public purposes. 60 51 Id. at 137-41. 52 Id. at 141. 53 From this starting point, he finds it telling that the language used in many corporate charters has a similarity with that of the Necessary and Proper Clause. In particular, a great number of corporate charters that granted powers to its officers and directors used either some combination of "necessary and proper" or words in the same family of descriptors. 61 Accordingly, given the ubiquity of such clauses, Miller thinks it plausible to draw interpretive guidance for the Necessary and Proper Clause from its corporate law counterparts. 62 Indeed, because many of the founders were lawyers (including four of the five-member Committee of Detail), Miller finds it at least plausible that they drew their inspiration from familiar corporate charters. 63 What guidance do eighteenth-century corporate charters thus provide? In keeping with the tenor of the book as a whole, Professor Miller's claims are measured. He takes care to emphasize that "there is no proof" that the Constitution's drafters actually drew "necessary and proper" from corporate charters or, if they did, that they "intended that the constitutional words be interpreted in the same way." 64 Similarly, he does not suggest that the phrase "necessary and proper" or its components constitute a settled term of art in corporate law. Rather, he notes that the relevant terms "were not defined in colonial or early federal charters," that "[c]orporate practice was not uniform," and that, despite some predictability in usage, "there [was] also plenty of variation" in wording among the charters. 65 Still, he thinks it possible to draw some conclusions from corporate charters' patterns of usage.
For example, Professor Miller notes that the term "necessary" appeared in fundamental clauses, such as those conferring general rulemaking powers on corporate directors, commissioners, or trustees. 66 For less fundamental clauses (relating to matters such as the timing of dividends or the setting of salaries), he finds that more permissive language (such as "expedient," "convenient," or "fit") was more common. 67 Thus, while none of the key phrases was defined by corporate law at the time, 68 Miller infers that the use of the more restrictive term "necessary" in more fundamental clauses suggests that the means chosen for exercising such power must be "reasonably closely adapted" to the ends of the charter. 69 Similarly, because the charters commonly used "proper" in clauses granting power over salaries, conditions of employment, or dividendsmatters relating to the interests of corporate stakeholders -Miller surmises that the term "proper" signaled that managers must consider the effect of their actions on these stakeholders. 70 In other words, he reads it requiring nondiscrimination against individual stakeholders.
Applying these hypotheses to the Necessary and Proper Clause, Miller concludes that a law is "necessary" if there is "a reasonably close connection between constitutionally recognized legislative ends and the means chosen to accomplish [them] ." He also finds that for a law to be "proper," it "must not without adequate justification discriminate against or otherwise disproportionately affect the interests of individual citizens." 71 
II. THE RELEVANCE OF BACKGROUND LEGAL TECHNICALITIES
Origins makes a large contribution to our understanding one of the key provisions of the U.S. Constitution. After reading this rich set of law stories, one cannot think of the Necessary and Proper Clause the same way. In particular, I had always counted myself among those who puzzled over the apparent obscurity of the clause. The text itself tells us nothing concrete about what "necessary and proper" means, 72 and the usual secondary sources -the Philadelphia Convention and the ratification debates -add little if any detail to the spare language of the clause. 73 Yet it seems implausible that in designing a clause so important (and ultimately so controversial), the framers just pulled language out of thin air. 73 See LAWSON ET AL., supra note 8, at 5 (claiming that the antecedents of the Necessary and Proper Clause are not readily found "in the sources to which constitutional scholars typically look for guidance: the Convention notes, the ratification debates, and early American constitutional history"); Mark A. Graber, Unnecessary and Unintelligible, 12 CONST. COMMENT. 167, 168 (1995) ("The records of the Constitutional Convention provide no help. The Committee on Detail gave no hint why it chose the language it did, and the Convention in turn apparently perceived these particular alterations to prior drafts as merely stylistic . . . .").
Proper Clause to prior texts, leave no doubt that the operative phrase belongs to an ascertainable family of private law incidental power clauses.
Equally interesting is that each of the three contributions contends that interpreters should read this important clause in light of a really quite intricate set of legal antecedents. Natelson patches together a picture of incidental powers and fiduciary obligation from diverse areas of law spanning the law of real property conveyances to powers of attorney to the law of trusts. 74 Lawson and Seidman infer a general principle of reasonableness from a close reading of a small number of English administrative law cases that, as the authors acknowledge, remained a work in progress at the time of the framing. 75 And Miller's contribution draws meaning from a lawyerly comparison of the way countless corporate charters differentially used language, including a nuanced comparison of what types of power-granting clauses used the terms "necessary" and "proper" (more important ones) and what types did not (less important ones). 76 The lawyer's craft of reconstructing meaning from disparate pieces of evidence is impressively on display in all of these contributions.
Admirably, moreover, none of the contributors pretends that a constitutionally sufficient majority of ratifiers subjectively meant to adopt any of the intricate legal frameworks that the four authors so painstakingly reconstructed. Lawson and Seidman nowhere claim that any of the founders affirmatively intended to adopt Rooke's Case or Keighley's Case as the benchmark for the Necessary and Proper Clause. And Miller highlights the absence of any evidence that the founders borrowed the law of corporate charters or intended the clause to be read in light of the intricacies of eighteenth-century corporate law. 77 Of the three contributions, Natelson's comes closest to stating that the founders subjectively meant to adopt an extant legal framework -fiduciary law. 78 But most of his evidence goes to the more general -and limited -proposition that they understood the Necessary and Proper Clause to be an incidental powers clause, 79 and not to the more 74 LAWSON ET AL., supra note 8, at 60-67 (discussing the eighteenth-century fiduciary powers doctrine). 75 Id. at 121-25, 136-41 (discussing the principle of reasonableness as it applied to delegated powers in early the early eighteenth century); see also id. at 136 ("While the [administrative law] principle of reasonableness was well established by the eighteenth century, it had neither a name nor a precise definition at the time."). 76 Id. at 154-74 (discussing evidence from corporate charters). 77 Id. at 146 (" [T] here is no proof that the Necessary and Proper Clause was in fact taken from corporate charters. Even if the framers of the Constitution did borrow from corporate charters, they may not have intended that the constitutional words be interpreted in the same way . . . ."). 78 See id. at 87-111. 79 For further discussion of the implications of that point, see infra text accompanying notes 125-129. particular claim that they also wished to subject Congress to the detailed fiduciary obligations that constrain incidental powers in the agency context. 80 My first methodological claim here is that if one wished to read into the Constitution the kind of intricate legal antecedents that the authors here identify, such a decision need not -and could not plausibly -rest on any claim that the framers or ratifiers subjectively intended to adopt the details of fiduciary law, administrative law, or corporate law. Rather, consulting such eighteenth-century legal minutia is appropriate only if, as some suggest, interpreters should read the document from the perspective of a reasonable person conversant in eighteenth-century legalese. For those who think that some form of original understanding is at least relevant to constitutional adjudication, 81 the last quarter century has witnessed a pronounced movement 80 As discussed, Professor Natelson believes that the term "proper" reflects the detailed obligations of fiduciaries -including impartiality, good faith, and due care. LAWSON ET AL., supra note 8, at 119. Stating that the term was not, so far as he knows, "defined in reported cases," id. at 78, he deduces that the term "proper," in a fiduciary context, means something proper for a fiduciary. Id. at 78-80. Natelson's evidence that the founders ascribed that specific understanding of "proper" to the Necessary and Proper Clause is rather sparse and inferential. One piece of evidence is a quotation from Alexander Hamilton stating that a law's propriety depends on "the nature of the powers upon which it is founded." Id. , 1988) ). Natelson argues that the items described in that pamphlet would constitute classic breaches of fiduciary duties of impartiality and loyalty. Id. at 109 ("All of the items on the Impartial Citizen's list of improper laws were violations of fiduciary duty."). Whether or not Professor Natelson's interpretation of these two pieces of evidence is correct, it is noteworthy that neither piece of evidence expressly ties its conclusion to the concept of fiduciary duty. Accordingly, quite apart from the sparseness of the evidence on this particular point, it is at least not clear from Natelson's submission that the ratifiers subjectively understood themselves to be importing private law fiduciary duties into the clause. 81 The analysis here, of course, matters most to those who consider themselves originalists. Even committed nonoriginalists, however, find the text's historical meaning at least relevant to, even if not dispositive of, constitutional decision making. CHI. L. REV. 877, 880 (1996) (arguing that the text of the Constitution can serve as useful common point of reference for coordinating social action in some cases). Accordingly, I think it worth examining how one should make sense of relatively arcane legal antecedents away from an originalism that stressed the constitutionmakers' actual intentions 82 toward one that focuses on the original public meaning of the document -the way a reasonable person conversant with the social and linguistic conventions of the time would read the text in context. 83 The intentbased approach rests on the traditional view that meaning is a function of a speaker's intent and that fidelity to a lawmaker therefore entails recovery of the lawmaker's intended meaning. 84 The public meaning approach assumes to a clause such as the Necessary and Proper Clause. 82 On the assumption that interpreters should try to determine what the drafters of a legal text intended it to mean, the first wave of modern originalism focused on the intent of the framers in the Philadelphia Convention. that collective intent is hard to recover and that interpreters should focus as tightly as possible on the meaning of the text, which is all that made its way through the constitutionmaking process intact. 85 Whatever one thinks of these competing approaches to originalism in general, 86 it is hard to deny that reading relatively obscure legal antecedents into the text of the document seems even minimally plausible only if one subscribes to the original public meaning approach. 87 Why? In general, the constitutionmaking process is too far flung and complex to enable interpreters to know what the founders actually intended to achieve on virtually any unsettled issue of moderate complexity. 88 Consider legal realist Max Radin's famous critique of the very possibility of legislative intent:
The chances that of several hundred men each will have exactly the same determinate situations in mind as possible reductions of a given determinable, are infinitesimally small. The chance is still smaller that a given determinate, the litigated issue, will not only be within the minds of all these men but will be certain to be selected by all of them as the present limit to which the determinable should be narrowed. . . . Even if the contents of the minds of the legislature were uniform, we have no means of knowing that content except by the external utterances or behavior of these hundreds of men, and in almost every case the only external act is the extremely ambiguous one of acquiescence, which may . 85 See Kesavan & Paulsen, supra note 82, at 1135-44 (describing the rise of public meaning originalism and defending its basic premises). 86 The authors of Origins divide on the question. Professors Lawson and Seidman believe that constitutional interpretation "must always take place from the perspective of a hypothetical reasonable observer." LAWSON ET AL., supra note 8 at 8. Professor Natelson believes that the interpreter must first attempt to discover the founders' subjective understanding of the document and then default to objective meaning only when no subjective understanding is available. See Natelson, supra note 81, at 1305. 87 I suspect that at least some of the authors of Origins would resist my description of their frameworks as "reasonably obscure." I think it fair to describe them as such for reasons given by the authors themselves: "These antecedents have thus far escaped notice because they are not found -or at least are not found without considerable interpretative background knowledge -in the sources to which constitutional scholars typically look for guidance: the Convention notes, the ratification debates, and early American constitutional history. LAWSON ET AL., supra note 8 at 5. In other words, to understand the relevance of fiduciary law, administrative law, or corporate law, a reasonable member of the founding generation would need this "considerable interpretative background knowledge." be motivated in literally hundreds of ways, and which by itself indicates little or nothing of the pictures which the statutory descriptions imply. 89 Now apply that same insight to a constitutionmaking process that consisted of a multimember framing convention and thirteen multimember ratifying conventions spread across geographically, culturally, and politically diverse states in an era of relatively poor communication. 90 No one has yet improved upon Justice Story's account of the resulting problems of aggregation:
[T]he private interpretation of any particular man, or body of men, must manifestly be open to much observation. The constitution was adopted by the people of the United States; and it was submitted to the whole upon a just survey of its provisions, as they stood in the text itself. In different states and in different conventions, different and very opposite objections are known to have prevailed; and might well be presumed to prevail. Opposite interpretations, and different explanations of different provisions, may well be presumed to have been presented in different bodies, to remove local objections, or to win local favour. And there can be no certainty, either that the different state conventions in ratifying the constitution, gave the same uniform interpretation to its language, or that, even in a single state convention, the same reasoning prevailed with a majority, much less with the whole of the supporters of it. . . . It is not to be presumed, that, even in the convention, which framed the constitution, from the causes above-mentioned, and other causes, the clauses were always understood in the same sense, or had precisely the same extent of operation. Every member necessarily judged for himself; and the judgment of no one could, or ought to be, conclusive upon that of others. 91 Even if one thought it possible to aggregate constitutionmakers' collective intent on certain large matters, one could hardly make that claim with respect to Origins' assertions about fiduciary law, administrative law, and corporate law. The very intricacy of the book's analysis forecloses any realistic claim that a constitutionally sufficient proportion of the constitutionmakers subscribed to the authors' view of the relevant law and its applicability to the Necessary and Proper Clause. One cannot read this book without being impressed, for example, at the way Professor Natelson deploys the subtleties of real property conveyance law to flesh out what "necessary" may have meant in 89 incidental powers doctrine. 92 Similarly impressive is the way Professors Lawson and Seidman, for example, tease a general administrative law doctrine of proportionality from an English case dealing with the overreaching of a paving commission. 93 And consider the meticulousness with which Professor Miller goes clause-by-clause through scores, if not hundreds, of eighteenthcentury corporate charters to identify patterns of word usage and context. 94 It is the very impressiveness and intricacy of the legal analysis that makes it hard to imagine that any meaningful set of constitutionmakers engaged in the same construction of meaning that the authors did here. Indeed, even if some number of constitutionmakers were familiar with -or diligently sought to discover -the same raw materials that the authors deploy, so many of the authors' conclusions require the hard judgment calls that all good lawyers necessarily make.
Of course, a proponent of original intent might say that this intricacy tells us nothing conclusive. Constitutionmakers, after all, may have subjectively intended to incorporate by reference the intricacies of trust or administrative or corporate law, whether or not they actually took the trouble to parse the body of law in question. 95 Yet Origins offers no evidence of any such subjective intent. To the contrary, three sets of authors present three quite distinct stories about the legal origins of the clause. Accordingly, based on the book alone, one has no reason to imagine that well-informed constitutionmakers would have subjectively related to these complex materials in any uniform way.
To say that one cannot ascertain the founders' subjective intent is not to say that interpreters can properly disregard the three constitutional backdrops reconstructed in Origins. 96 On the contrary, I join those who believe that theories of objective intent make the legal antecedents to constitutional language relevant, even if one thinks it impossible to conclude that constitutionmakers subjectively intended to embrace those antecedents. Legal philosopher Joseph Raz has shown that for any theory that rests on the premise of "legislative" supremacy -that is, fidelity to the lawmaker or lawmaking process -one must posit a minimum level of legislative intent. 97 He starts from the proposition that "[i]t makes no sense to give any person or body law-92 LAWSON ET AL., supra note 8 at 63-67. 93 Id. at 124-25, 140. 94 Id. at 155-74. 95 I am grateful to John Harrison for suggesting this qualification to the analysis. 96 The term "constitutional backdrops" comes from Stephen E. Sachs, Constitutional Backdrops, 80 GEO. WASH. L. REV. (forthcoming 2012), which thoughtfully explores the various ways in which legal frameworks preceding the Constitution retain relevance after the document's adoption. 97 See Joseph Raz, Intention in Interpretation, in THE AUTONOMY OF LAW 267 (Robert P. George ed., 1996). making power unless it is assumed that the law they make is the law they intended to make." 98 He elaborates:
[T]o assume that the law made by legislation is not the one intended by the legislature, we must assume that he cannot predict what law he is making when the legislature passes any piece of legislation. But if so, why does it matter who the members of the legislature are, whether they are democratically elected or not, whether they represent different regions of the country, or classes in the population, whether they are adults or children, sane or insane? Since the law they will end by making does not represent their intentions, the fact that their intentions are foolish or wise, partial or impartial, self-serving or public spirited, makes no difference. 99 Even in the absence of subjective intent, however, one can connect interpretation to the lawmaking process if the interpreter attributes to the lawmaker the minimum intention "to say what one would ordinarily be understood as saying, given the circumstances in which one said it." 100 According to Raz, ascribing such objectified intent to legislators enables us to hold legislators accountable for the content of the laws they have passed, whether or not they had any actual intent, singly or collectively, respecting its details:
Legislators who have the minimal intention know that they are, if they carry the majority, making law, and they know how to find what law they are making. All they have to do is establish the meaning of the text in front of them, when understood as it will be according to their legal culture assuming that it will be promulgated on that occasion. 101 Or, put another way, the idea of legislative supremacy necessarily rests on the assumption that lawmakers expect, at some level, to be able predict the way interpreters will read their words. 102 This means that if one cannot find subjective intent, the most reliable way to read the lawmaker's signals is to identify and apply, as accurately as one can, the social and linguistic conventions that prevailed at the time the lawmaker uttered the operative language. As Jeremy Waldron puts it:
A legislator who votes for (or against) a provision like "No vehicles shall be permitted to enter any state or municipal park" does so on the assumption that -to put it crudely -what the words mean to him is identical to what they will mean to those to whom they are addressed (in the event that the provision is passed). . . . That such assumptions pervade the legislative process shows how much law depends on language, on the shared conventions that constitute a language, and on the reciprocity of intentions that conventions comprise. 103 This framework explains the Court's longstanding practice of reading technical terms technically -that is, of giving effect to the nuanced meaning of legal terms of art. As Justice Jackson famously wrote for the Court:
[W]here Congress borrows terms of art in which are accumulated the legal tradition and meaning of centuries of practice, it presumably knows and adopts the cluster of ideas that were attached to each borrowed word in the body of learning from which it was taken and the meaning its use will convey to the judicial mind unless otherwise instructed. 104 That is, language has meaning only because of the shared practices of a linguistic community, 105 and lawmakers sometimes borrow the language of a specialized linguistic subcommunity -perhaps most often, the subcommunity of lawyers. 106 If respect for legislative supremacy entails reading language according to prevailing social and linguistic conventions, then it is reasonable to read the lawmaker's choice of an identifiable legal term of art as a signal to tap into the details of the relevant art. 107 (Why else would a drafter employ specialized language?) The interpreter need not establish that the lawmaker knew the contents of the art; rather, it suffices that the lawmaker obviously selected an off-the-rack term with an established technical meaning. 108 Accordingly, if any of the authors of Origins were claiming that "necessary and proper" constituted an established term of art that the founders would have understood as such, it would not matter to me that the ensuing analysis involved the subtle and intricate parsing of hoary treatises and common-law cases. 109 In those circumstances, a reasonable person would assume that a legislator selected "necessary and proper" as a shorthand way of instructing interpreters to rely on the technical meaning of that phrase, even if it took considerable parsing of extrinsic evidence to establish that meaning. 110 The challenge posed by Origins, however, lies in the fact that the authors claim not that the Necessary and Proper Clause adopts a term of art, but that it borrows a familiar and widely used legal construct -the incidental powers clause. This difference alters the analysis in subtle but important ways.
III. THE LEVEL OF GENERALITY OF THE BORROWED CONSTRUCT(S)
One of the admirable things about Origins is the integrity with which the authors identify the limits of their claims. None argues that the phrase "necessary and proper" was an established term of art lifted wholesale from another context. Natelson comes the closest. He describes the term "necessary" as a term of art in the law of real property conveyances 111 and generally suggests that it was one of a family of similar words used to signal a grant of incidental powers. 112 At the same time, however, Natelson acknowledges that the meaning of the term "'proper' seems not to have been defined in reported cases." 113 Lawson and Seidman make no claim that English administrative law used the phrase "necessary and proper" or its components to describe the concept of reasonableness they would read into dissenting) (relying on cases and treatises to determine the meaning of a statutory term of art); Moskal v. United States, 498 U.S. 103, 122-26 (1990) (Scalia, J., dissenting) (same). Although these extrinsic sources (much like legislative history) have not gone through bicameralism and presentment, textualists believe that it is their job to look for "'objectified' intent -the intent that a reasonable person would gather from the text of the law, placed alongside the remainder of the corpus juris." Antonin Scalia Presumably, a reasonable person using or reading a term of art would feel it necessary to ascertain the technical contents of the art. 110 Those who subscribe to the theory of "objective intent" or "original public meaning" find it necessary to posit a reasonable interpreter conversant with the details of applicable socio-linguistic conventions, whether or not there is evidence to suggest that lawmakers were in fact conversant with those conventions. For him, the terms had interpretive significance simply because one could draw certain inferences from examining patterns of usage. 117 As I have argued, if something is a recognizable term of art, then using the technical term sends a signal that the lawmaker is adopting all its details, however obscure. 118 How can one intelligibly understand the congressional power to "grant Letters of Marque and Reprisal" 119 or the constitutional injunction against enacting "any Bill of Attainder" or "ex post facto Law" 120 without looking up these terms in law books? 121 In Origins, at least part of the claim is quite different. It is that despite the absence of any canonical terms, the borrowing of a discernable legal construct or framework from a given area of law brings along with it all of the limitations that attend the application of that framework in the particular area of law in which that construct has been used. 122 That is to say, the authors' analysis in Origins has two steps. First, the Necessary and Proper Clause would be recognizable as an incidental powers clause frequently used in private law settings. Second, interpretation of the Necessary and Proper Clause should pick up the constraints that accompany such clauses in particular legal areas in which they are used, such as agency law or corporate law.
Natelson makes these points most clearly: Since a "proper" exercise of incidental powers in fiduciary law must respect all of the private law limits on fiduciaries, we should read fiduciary duties such as due care and impartiality into the analogous incidental powers clause adopted by Congress in Article I, Section 8, clause 18. 123 Though more tentative, Miller's contribution is to similar effect: Since the Necessary and Proper Clause resembles the incidental powers clauses in corporate charters, it should be read in light of the corporate law practices that constrain the application of those clauses. 124 I see no problem with the first step -acknowledging that drafters have adopted an established legal construct and assuming that a reasonable reader would take that choice as a signal to apply the usual practices that accompany that construct. 125 Just as a reasonable speaker may come to associate certain unstated legal details with a given word or phrase, such a speaker might also make similar associations with a particular type of clause. For example, no one can deny that, by dint of established practice, the enactment of an unqualified statute of limitations carries with it the implication that courts may apply the background doctrine of equitable tolling, even though the text does not so specify. 126 Similarly, one reads criminal statutes in light of well-established defenses. 127 In the constitutional setting, Professor Caleb Nelson demonstrated that the Supremacy Clause was modeled after the familiar construct of non obstante clauses, which had the routine and predictable consequence of signaling interpreters of statutes not to apply doctrines of implied repeal. 128 I have no problem concluding that the Necessary and Proper Clause is an incidental powers clause. Nor do I have any difficulty imagining that one might identify certain basic attributes shared by all incidental powers clauses. Full exploration of that question is beyond this Essay's scope. But my reading of Origins suggests to me, at least, that such a clause adds no novel power to the express grants it accompanies and that it requires at least some means-ends fit between the power granted and the incidental power. 129 Whatever array of features one would naturally associate with such a clause, its relevance to [Vol. 92:1349 constitutional meaning depends on identifying the least common denominator shared by all incidental powers clauses, wherever they might be deployed.
For several reasons, I am more skeptical about the second step in Originsreading into the Necessary and Proper Clause not only the general features of an incidental powers clause but also the specific requirements of trust law or corporate law that govern the use of such clauses in those particular areas. First, one can intelligibly think it useful to include in a constitution an incidental powers clause without thereby subscribing to all of the contextspecific details of trust law or corporate law. This premise is particularly true when incidental power clauses are common to multiple areas. If incidental powers clauses recur in many contexts -various agency instruments, real estate conveyances, and corporate charters, to name a few -then why would someone have reason to think that the Necessary and Proper Clause imports the detailed legal criteria of any one of these areas rather than another? If the response is that incidental powers clauses imposed the same detailed constraints on actors in every area in which they were used, then the burden of persuasion lies with the authors to show that commonality -to identify the least common denominator of incidental powers clauses that captures the requirements of, for example, trust law and corporate law.
Second, apparently the phrase "necessary and proper" and its like appeared in numerous other contexts that would have been available to reasonable constitutionmakers. This fact makes it implausible to posit that a general formulation of the concept would have been discernible to a reasonable reader of the clause. In particular, Lawson and Seidman report that "[t]he phrase . . . was used in eighteenth-century British legislation more or less interchangeably with a range of other phrases to describe the discretion granted to actors, and it does not appear that any of those phrases had a distinctive or specialized meaning." 130 To name just a few of the areas identified by Lawson and Seidman, the phrase appeared in eighteenth-century British statutes dealing with juries, revenue, judicial practice, hospital administration, internal improvements, construction, and bankruptcy. 131 Lawson and Seidman conclude, in effect, that the statutes in this era display no discernible pattern of usage in the language used to grant discretion and that the precise choice of words often seemed to lack substantive significance. 132 If words like "necessary and proper" recurred so often in British public law without any precise substantive significance, why would a reasonable person confronted with the phrase "necessary and proper" in the U.S. Constitution naturally assume that this must be a trust term or a corporate law term? A more likely hypothesis is that such a reader would think he or she was confronting an ill- 130 Id. at 15. 131 Id. at 15-33. 132 See id. at 20, 21, 23, 24-25, 29; id. at 32 ("If American drafters of this era looked to British statutes for guidance, they would find very little.").
defined term ubiquitously used in public and private law instruments to confer some degree of discretion.
Third, in interpretation, context is everything. And the context for the Constitution's incidental powers clause differs materially from the context of the private law settings discussed in Origins. 133 Recall that Professor Natelson suggests that the founders encountered fiduciary law through their service as "administrators of estates, attorneys (both public and private), bailiffs, executors, guardians, servants, stewards, and trustees." 134 Would a reasonable person naturally think that the constraints on incidental powers encountered in those contexts bear on the way one should read an incidental powers clause for the government of a great nation consisting of millions? In this context one can perhaps feel the pinch of Marshall's aphorism, "[W]e must never forget that it is a constitution we are expounding." 135 Some of the corporate charters identified by Professor Miller -including the Crown charters for the American colonies, the charters of the First and Second Banks of the United States, as well as the Massachusetts Bay Company charter -bear a closer resemblance to the context of a great charter of government. 136 Even so, one might at least wonder whether the choices made in provisions about hiring employees, setting salaries, paying dividends, and the like self-evidently bear on understanding the criteria for implementing an extensive and enduring plan of government.
To be sure, as the authors further argue, prominent members of the founding generation did at times use fiduciary or corporate metaphors to describe the Constitution and the government it created. 137 Even assuming, however, that a sufficient majority of constitutionmakers thought one or both of the metaphors to be apt, it is a long way from describing the Constitution as a "body corporate and politic" 138 to concluding that one should read into the document the details of eighteenth-century corporate law. Again, if "necessary and proper" were a term of art peculiar to corporate law or trust law, I would not hesitate to read the relevant particulars of that area into the Necessary and Proper Clause. Given the varied, fragmented, and seemingly ubiquitous use of the words "necessary and proper" and their like, it is at least unobvious that the 133 founders' analogizing the government to a corporation should have a special bearing on how to read the Constitution's incidental powers clause. The founders used many private law metaphors to describe the governmentfiduciary, corporate, and contractarian, to name a few. To say that we should read particular provisions of the U.S. Constitution in light of the substantive standards of any one of those private law fields, for me at least, triggers a fairly heavy burden of persuasion. Some of my concerns here may stem from the nature of the book. As the introductory chapter explains, it originated as three distinct projects that the authors joined into a single book. 139 The authors admirably integrate their contributions and take pains to note similarities in the standards deployed in agency, administrative, and corporate law they discuss. 140 But given the many contexts in which terms like "necessary and proper" are used, the relevance of the book's findings to constitutional meaning require a more focused account of precisely what common threads a reasonable eighteenth-century American would have seen in the law of incidental powers. It is not that the authors fail to recognize this limitation. They observe that the book identifies enough convergence in the three areas of law "to permit reasonably confident assertions about the clause's actual origins," but that it still leaves open the question "whether there is enough convergence to support a general theory of the [Necessary and Proper Clause's] actual meaning." 141 Until that question is answered, it is hard to justify reading specific principles of eighteenth-century agency law, administrative law, or corporate law into the Necessary and Proper Clause.
IV. RECOVERING LOST MEANINGS TWO CENTURIES OUT
What makes Origins so intriguing -the fact that it recovers long lost meanings -also threatens to limit its utility for present-day interpretation. After reading the book, it is hard to cling to the conventional wisdom that the Necessary and Proper Clause comes from out of nowhere. And yet, as discussed, the book's admirably honest account of the history portrays a highly complex legal backdrop that cuts across at least multiple different areas of law, public and private. If one is trying to ascertain how a reasonable person conversant with the relevant legal background would have read the Necessary and Proper Clause in 1789, one correct answer would seem to be that reasonable people almost surely would have differed on many important points. In particular, they might have differed over whether trust or administrative or corporate law governed the clause's meaning. They might have differed about the precise requirements of any of these areas of law. They even might have differed about precisely what common threads incidental powers clauses might have shared.
When I read the book, therefore, I cannot help but think of Madison's famous observation about the inevitable opacity of the constitutional text:
All new laws, though penned with the greatest technical skill, and passed on the fullest and most mature deliberation, are considered as more or less obscure and equivocal, until their meaning be liquidated and ascertained by a series of particular discussions and adjudications. Besides the obscurity arising from the complexity of objects, and the imperfection of human faculties, the medium through which the conceptions of men are conveyed to each other adds a fresh embarrassment. The use of words is to express ideas. Perspicuity, therefore, requires not only that the ideas should be distinctly formed, but that they should be expressed by words and phrases distinctly and exclusively appropriate to them. But no language is so copious as to supply words and phrases for every complex idea, or so correct as not to include many equivocally denoting different ideas. Hence it must happen that however accurately objects may be discriminated in themselves, and however accurately the discrimination may be considered, the definition of them may be rendered inaccurate by the inaccuracy of the terms in which it is delivered. And this unavoidable inaccuracy must be greater or less, according to the novelty of the objects defined. 142 Because this description so nicely captures the Necessary and Proper Clauseand no less so after the intricate historical analysis found in Origins -the most important factor in assessing the clause's present meaning may be, in Madison's words, the way it came to be "liquidated" over time.
Our constitutional tradition places great weight on the way our governing institutions came to interpret the document they are charged with implementing. 143 In many important areas of law, complex and uncertain questions have developed, often in fits and starts, into decisive constitutional doctrines through the process of liquidation. 144 For example, after an initial judicial embrace of federal common-law crimes and a prominent public debate over their legitimacy, our government set its face against the practice, 145 and the Court famously confirmed that outcome. 146 Similarly, though it was unobvious at the outset whether Article III courts could properly issue advisory opinions, a practical construction of Article III gave rise to a decisive constitutional prohibition against that practice. 147 The list could go on.
In this vein, the Court has embraced the proposition that early practical constructions of the Constitution may settle its meaning when the text is ambiguous. 148 Two standard justifications are offered for this approach. First, if one wants to find out how a reasonable person steeped in the relevant social and linguistic conventions would have understood the nuances of a text, one piece of evidence is the way people living in the relevant social and linguistic culture in fact understood the text. 149 As the Supreme Court has put it, an interpreter properly invokes early practical expositions because Americans at the time "must have had a keen appreciation of the influences which had shaped the Constitution and the restrictions which it embodied, since all questions which related to the Constitution and its adoption must have been, at that early date, vividly impressed on their minds." 150 Second, at least when the meaning of a particular clause is in doubt, there may be intrinsic value in the question's settlement. 151 In short, a constitutional interpretation merits extra respect if it has withstood the text of time.
These considerations raise a cautionary flag when scholars discover lost meanings long after the fact. 152 What should one make of the fact that a particular meaning was apparently lost? In this case, the recovery of lost meanings does not fill a gaping void in constitutional doctrine. The topic of the book is not a clause that lay dormant and uninterpreted for two centuries. Rather, it is a clause with a long and important history.
Origins does remarkably little with the post-ratification "liquidation" of the Necessary and Proper Clause. Professor Natelson's account of the debate over the First Bank of the United States convincingly shows that the adversaries agreed that the clause was an incidental powers clause. 153 The discussion does not, however, suggest the further conclusion that the opposing sides framed their debates in terms of the specific requirements of private fiduciary law. Natelson's passing references to McCulloch, moreover, make a similar point. For his part, Professor Miller mentions McCulloch largely to acknowledge that none of the lawyers tied the meaning of the clause to corporate practice 154 and that Chief Justice Marshall's opinion may implicitly contrast the constitutional context from the corporate context. 155 At a minimum, it is difficult to say that Origins establishes that any of its three positions was reflected in the postratification settlement of the clause's meaning.
It is not my aim here to reconstruct how that clause's meaning came to be settled. Nor is it my objective to defend Chief Justice Marshall's reading of the clause. But in the absence of a thicker account of the clause's liquidation, I do find myself tugged by the fact that the cases that set the course for the Court's jurisprudence did not seem to read the clause in light of the specific requirements of agency law, English administrative law, or corporate law. In United States v. Fisher, the Court rejected the claim that a necessary and proper law must be "indispensably necessary to give effect to a specified power," finding it sufficient instead that the implemental law employ "means which are in fact conducive to the exercise of [such] a power." 156 In McCulloch v. Maryland, moreover, the Court of course wrote: "Let the end be legitimate, let it be within the scope of the constitution, and all means which are appropriate, which are plainly adapted to that end, which are not prohibited, but consist with the letter and spirit of the constitution, are constitutional." 157 Neither of these foundational cases invokes the detailed common law requirements of agency law, English administrative law, or corporate law. 158 It is true that Chief Justice Marshall's opinion in McCulloch uses the language of "incidental powers." For example, in defending Congress's power to incorporate the Second Bank of the United States, he wrote:
The power of creating a corporation, though appertaining to sovereignty, is not, like the power of making war, or levying taxes, or of regulating commerce, a great substantive and independent power, which cannot be implied as incidental to other powers, or used as a means of executing them. It is never the end for which other powers are exercised, but a means by which other objects are accomplished. No contributions are made to charity for the sake of an incorporation, but a corporation is created to administer the charity; no seminary of learning is instituted, in order to be incorporated, but the corporate character is conferred to subserve the purposes of education. No city was ever built, with the sole object of being incorporated, but is incorporated as affording the best means of being well governed. The power of creating a corporation is never used for its own sake, but for the purpose of effecting something 156 6 U.S. (2 Cranch) 358, 396 (1806). 157 17 U.S. (6 Wheat.) at 421. 158 To be sure, none of these early opinions squarely rejects the possibility of reading the clause in light of trust law, administrative law, or corporate law. Rather, the Court makes no discernible mention of them. But if early Americans had believed that those areas of law govern the meaning of the Necessary and Proper Clause, then presumably some of the constraints identified in Origins -such as the requirements of good faith, due care, proportionality, and reasonably close means-ends fit -would have at least come up when considering the validity of the bankruptcy priority law in Fisher or the Second Bank of the United States in McCulloch. See, e.g., LAWSON ET AL., supra note 8, at 78-79, 137-41, 175 (identifying those and other constraints).
else. No sufficient reason is, therefore, perceived, why it may not pass as incidental to those powers which are expressly given, if it be a direct mode of executing them. 159 From that description one might infer that the legitimate exercise of an incidental power must not operate as a new independent power and that the incidental power must be less significant than the power it implements -the shared elements that represent the least common denominator suggested by the book. 160 But there is no suggestion that the Court felt further constrained, in any way, by any specific obligations that agency law, English administrative law, or even corporate law may have placed on the exercise of incidental or delegated powers. 161 If, as I suspect, the subsequent course of Necessary and Proper Clause jurisprudence followed suit, then it would raise serious questions about the appropriateness today of reading the clause in light of the particular constraints supplied by those three areas of law.
The relevant text is opaque enough, and the case made by the four authors of Origins is strong enough, that if the Court or early Congresses had embraced agency law, English administrative law, or corporate law as its benchmark, I would almost surely think it an appropriate interpretation of the Constitution. The authors, in other words, have made their claim at a level of plausibility that one could reasonably accept as the basis for sound constitutional interpretation. On the other hand, given the questions still lingering after their analysis -such as why a reasonable person would read the clause in light of any one of several competing legal backdrops -it is also reasonable to think it too late in the day to read the clause in light of those particular backdrops. For me, at least, it is crucial in a case like this to know how the law came to be settled. 159 Id. at 411 (emphasis added); see also id. at 418 ("The good sense of the public has pronounced, without hesitation, that the power of punishment appertains to sovereignty, and may be exercised whenever the sovereign has a right to act, as incidental to his constitutional powers."); id. at 420-21 ("If no other motive for its insertion can be suggested, a sufficient one is found in the desire to remove all doubts respecting the right to legislate on that vast mass of incidental powers which must be involved in the constitution, if that instrument be not a splendid bauble."). 160 See supra text accompanying note 129. 161 Note that in the passage previously quoted in text, see supra text accompanying note 159, Chief Justice Marshall uses corporate analogies only to explain that the power of incorporation -the very power at issue in McCulloch -is itself incidental to whatever substantive power is to be executed by the corporation. Accordingly, when Congress incorporated the Second Bank of the United States, such action was merely incidental to the substantive legislative powers that the Bank enabled Congress to implement. Nothing in that passage suggests that Chief Justice Marshall believed, in addition, that the Court should construe the Necessary and Proper Clause in light of the particulars of corporate law.
